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deemed to have commenced for pur-
poses of this paragraph as of the date 
such improvement was completed. An 
election under this paragraph shall 
apply to all real property of the tax-
payer which has been in use for more 
than 5 years. 

(d) Procedure for making election—(1) 
Time and scope of election. An election 
under paragraph (b) or (c) of this sec-
tion shall be made for each taxable 
year to which such election is to apply. 
The election must be made before the 
later of (i) the time prescribed by law 
for filing the taxpayer’s return for the 
taxable year for which the election is 
made (determined with regard to any 
extension of time) or (ii) August 31, 
1973, but the election may not be made 
after the expiration of the time pre-
scribed by law for the filing of a claim 
for credit or refund of tax with respect 
to the taxable year for which the elec-
tion is to apply. 

(2) Manner of making election. Except 
as provided in the following sentence, 
an election by the taxpayer with re-
spect to a taxable year shall be made 
by a statement containing the informa-
tion described in paragraph (d)(3) of 
this section which is— 

(i) Attached to the taxpayer’s return 
or amended return for such taxable 
year, 

(ii) Attached to a timely filed claim 
by the taxpayer for credit or refund of 
tax for such taxable year, or 

(iii) Filed by the taxpayer with the 
director of the Internal Revenue Serv-
ice Center where the return for such 
taxable year was filed. 
In the case of a taxable year ending be-
fore July 1, 1973, no formal statement 
of election is necessary if the tax-
payer’s return took into account an 
election under paragraph (b) or (c) of 
this section; the taxpayer will be con-
sidered to have made an election in ac-
cordance with the manner in which 
leases with respect to parcels of real 
property described in paragraph (b) of 
this section, or leases of property 
which has been in use for more than 5 
years as described in paragraph (c) of 
this section, are treated in the return. 

(3) Statement. The statement de-
scribed in paragraph (d)(2) of this sec-
tion shall contain the following infor-
mation: 

(i) The name, address, and taxpayer 
identification number of the taxpayer; 

(ii) The taxable year to which the 
election is to apply if the statement is 
not attached to the return or a claim 
for credit or refund; 

(iii) A description of any leases which 
are to be treated as a single lease; and 

(iv) A description of any real prop-
erty in use for more than 5 years to 
which the expense test is not to apply. 

(4) Revocation of election. An election 
made pursuant to this paragraph may 
be revoked within the time prescribed 
in paragraph (d)(1) of this section for 
making an election and may not be re-
voked thereafter. Any such revocation 
shall be made in the manner prescribed 
by paragraph (d)(2) of this section for 
the making of an election. 

(e) Election by members of partnership. 
Under section 703(b) (as amended by 
section 304(c) of the Revenue Act of 
1971), any election under section 57(c) 
or 163(d)(7) with respect to property 
held by a partnership shall be made by 
each partner separately, rather than by 
the partnership. If an election made by 
a taxpayer under paragraph (b) of this 
section applies in whole or in part to 
property held by a partnership, the 
taxpayer shall, in applying the expense 
test referred to in paragraph (a) of this 
section, take into account his distribu-
tive share of the deductions of the 
partnership with respect to the prop-
erty for the taxable year allowable 
solely by reason of section 162 (other 
than rents and reimbursed amounts 
with respect to the property) and also 
his distributive share of the partner-
ship’s rental income from such prop-
erty for the taxable year. 

[T.D. 7271, 38 FR 9296, Apr. 13, 1973]

§ 12.9 Election to postpone determina-
tion with respect to the presump-
tion described in section 183(d). 

(a) In general. An individual, electing 
small business corporation, trust or es-
tate may elect in accordance with the 
rules set forth in this section to post-
pone a determination whether the pre-
sumption described in section 183(d) ap-
plies with respect to any activity in 
which the taxpayer engages until after 
the close of the fourth taxable year 
(sixth taxable year, in the case of an 
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activity described in § 1.183–1(c)(3)) fol-
lowing the taxable year in which the 
taxpayer first engages in such activity. 
The election must be made in accord-
ance with the applicable requirements 
of paragraphs (b), (c) and (d) of this sec-
tion. Except as otherwise provided in 
paragraphs (c) and (e) of this section, 
an election made pursuant to this sec-
tion shall be binding for the first tax-
able year in which the taxpayer first 
engages in the activity and for all sub-
sequent taxable years in the five (or 
seven) year period referred to in the 
first sentence of this paragraph. For 
purposes of this section, a taxpayer 
shall be treated as not having engaged 
in an activity during any taxable year 
beginning before January 1, 1970. 

(b) Period to which an election applies. 
An individual, trust, estate, or small 
business corporation may make the 
election. The five year presumption pe-
riod (seven year presumption period in 
the case of an activity described in 
§ 1.183–1(c)(3)) to which the election 
shall apply shall be the five (or seven) 
consecutive taxable years of such tax-
payer beginning with the taxable year 
in which such taxpayer first engages in 
the activity. For purposes of this sec-
tion, a taxpayer who engages in an ac-
tivity as a partner, engages in it in 
each of his taxable years with or with-
in which ends a partnership year dur-
ing which the activity was carried on 
by the partnership. 

(c) Time for making an election. A tax-
payer who is an individual, trust, es-
tate or small business corporation may 
make the election provided in § 183(e) 
by filing the statement and consents 
required by paragraph (d) of this sec-
tion within— 

(1) 3 years after the due date of such 
taxpayer’s return (determined without 
extensions) for the taxable year in 
which such taxpayer first engages in 
the activity, but not later than 

(2) 60 days after such taxpayer re-
ceives a written notice (if any) from a 
district director that the district direc-
tor proposes to disallow deductions at-
tributable to an activity not engaged 
in for profit under section 183. 
The provisions of paragraph (c)(2) of 
this section shall in no event be con-
strued to extend the period described in 
(c)(1) of this section for making such 

election. Notwithstanding the time pe-
riods prescribed in paragraph (c) (1) and 
(2) of this section, if no election has 
been made before a suit or proceeding 
described in section 7422(a) is main-
tained or a petition is filed in the Tax 
Court for a redetermination of a defi-
ciency for any taxable year within the 
presumption period to which the elec-
tion would apply, no election may be 
made except with the consent of the 
Commissioner which will not be given 
unless no appreciable delay in the suit 
or proceeding will be caused. 

(d) Manner of making election. (1) The 
election shall be made by the indi-
vidual, trust, estate, or electing small 
business corporation, as the case may 
be, engaged in the activity, by filing a 
statement which sets forth the fol-
lowing information— 

(i) The name, address, and taxpayer 
identification number of such tax-
payer, and, if applicable, of the part-
nership in which he engages in the ac-
tivity, 

(ii) A declaration stating that the 
taxpayer elects to postpone a deter-
mination as to whether the presump-
tion described in section 183(d) applies 
until after the close of the taxpayer’s 
fourth taxable year (sixth taxable year, 
in the case of an activity described in 
§ 1.183–1(c)(3)) following the taxable 
year in which the taxpayer first en-
gaged in such activity and identifying 
that first such taxable year, and, 

(iii) A description of each activity (as 
defined in § 1.183–1(d)(1)) with respect to 
which the election is being made. 

(2) For an election to be effective, 
there must be attached to the state-
ment properly executed consents, in 
the form prescribed by the Commis-
sioner, extending the period prescribed 
by section 6501 for the assessment of 
any tax to a date which is not earlier 
than 18 months after the due date of 
the return (determined without exten-
sions) for the final year in the pre-
sumption period to which the election 
applies, as follows: 

(i) Consents for each of the tax-
payer’s taxable years in the presump-
tion period to which the election ap-
plies, 

(ii) If the election is made by an 
electing small business corporation, a 
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consent of each person who is a share-
holder during any taxable year to 
which the election applies, for each of 
such shareholder’s taxable years with 
or within which end each of the cor-
poration’s taxable years in the pre-
sumption period, 

(iii) If a taxpayer referred to in para-
graph (d)(2)(i) of this section or share-
holder referred to in paragraph 
(d)(2)(ii) of this section is married at 
the time of the election, in the case of 
his present spouse, a consent for each 
of such spouse’s taxable years which 
correspond to the taxable years (other 
than prior years of the shareholder 
during no part of which he was a share-
holder) for which consents are required 
by paragraph (d)(2) (i) or (ii) of this sec-
tion as the case may be. 
Such consents shall not be construed 
to shorten the period described in sec-
tion 6501 for any taxable year within 
the presumption period to which the 
election applies. 

(3) The statement, with the required 
consents attached, shall be filed— 

(i) With the service center at which 
the taxpayer making the election is re-
quired to file his return, or 

(ii) If the taxpayer is notified by a 
district director that, pursuant to sec-
tion 183 he is proposing to disallow de-
ductions with respect to an activity 
not engaged in for profit, with such dis-
trict director. 

(e) Subsequent invalidations. If, after a 
timely election has been made, but 
still within the presumption period, a 
suit or proceeding (as described in sec-
tion 7422(a)) is maintained by the elect-
ing taxpayer, a shareholder referred to 
in paragraph (d)(2)(ii) of this section, 
or spouse referred to in paragraph 
(d)(2)(iii) of this section for any taxable 
year for which a consent is required by 
this section and the taxpayer, share-
holder, or spouse has not been issued a 
notice of deficiency (as described in 
section 6212(a)) with respect to such 
taxable year, such election shall not be 
effective to postpone the determina-
tion whether the presumption applies, 
for such taxable year, but the consents 
extending the statute of limitations 
filed with the election shall not there-
by be invalidated. The immediately 
preceding sentence shall not apply to a 
suit or proceeding maintained by the 

spouse of an electing taxpayer for a 
taxable year for which such spouse has 
filed a separate return, or a suit or pro-
ceeding maintained by a shareholder 
for a taxable year in which he was not 
such a shareholder. An election by an 
individual taxpayer or electing small 
business corporation, shall be subse-
quently invalidated for all years in the 
presumption period to which it had ap-
plied if— 

(1) The electing taxpayer or share-
holder taxpayer files a joint return for 
one of the first three (five, in the case 
of an activity described in § 1.183–1(c) 
(3)) taxable years in such presumption 
period, and 

(2) The spouse with whom he files 
such joint return has not previously 
executed a consent described in para-
graph (d)(2)(iii) of this section, and 

(3) Within one year after the filing of 
such joint return (or, if later, 90 days 
after March 14, 1974), such spouse has 
not filed a consent described in para-
graph (d)(2) of this section. 

An election by an electing small busi-
ness corporation shall be invalidated 
for all years in the presumption period 
to which it applies if a person who was 
not a shareholder on the date of elec-
tion becomes a shareholder during the 
first three (or five) years of the pre-
sumption period to which the election 
applies and does not, within 90 days 
after the date on which he becomes a 
shareholder (or, if later, 90 days after 
March 14, 1974), file a consent required 
by paragraph (d)(2) of this section. In-
validation of the election by operation 
of this paragraph will in no case affect 
the validity of the consents filed with 
such election. 

(f) Extension of time for filing election 
in hardship cases. The Commissioner 
may upon application by a taxpayer, 
consent to an extension of time pre-
scribed in this section for making an 
election if he finds that such an exten-
sion would be justified by hardship in-
curred by reason of the time at which 
this section is published. The burden 
will be on the taxpayer to establish 
that under the relevant facts the Com-
missioner should so consent. 

[T.D. 7308, 39 FR 9947, Mar. 15, 1974]
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